IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: URETHANE ANTITRUST
LITIGATION

MDL No. 1616
No. 04-MD-1616-JWL-JPO

This Document Relates To:
Polyether Polyol Cases

NI N N . T L N N

CLASS PLAINTIFFS’ MOTION FOR
APPROVAL OF PLAN OF ALLOCATION

Class Plaintiffs, on behalf of themselves and a Settlement Class of direct purchasers of
the Products, respectfully move the Court for an order approving their proposed Plan of
Allocation as fair, reasonable and adequate, approving the proposed Proof of Claim Form, and
authorizing Class Counsel to implement the Plan of Allocation up to and including the filing of a
recommended Schedule of Distribution and requesting a date for the Distribution Hearing.

In support of this Motion, Class Plaintiffs submit their Memorandum Of Law In Support
Of Class Plaintiffs’ Motion For Approval Of Plan Of Allocation, filed herewith.

Dated: May 13, 2009 Respectfully submitted,
/s/ Robert W. Covkendall
Robert W. Coykendall, #10137
Roger N. Walter, #08620
Morris, Laing, Evans, Brock & Kennedy, Chartered
0Old Town Square
300 North Mead - Suite 200
Wichita, KS 67202

Tel: (316) 262-2671
Fax: (316) 262-5991
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Allen D. Black Richard A. Koffman

Roberta D. Liebenberg Christopher J. Cormier

Donald L. Perelman Brent W. Johnson

Gerard A. Dever Sharon K. Robertson

Paul Costa Besrat J. Gebrewold

Fine, Kaplan and Black, R.P.C. Cohen Milstein Sellers & Toll, PLLC
1835 Market Street, 28th Floor 1100 New York Avenue, NW, Suite 500
Philadelphia, PA 19103 Washington, DC 20005

Tel: (215) 567-6565 Tel: (202) 408-4600

Fax: (215) 568-5872 Fax: (202) 408-4699

Plaintiffs’ Co-Lead Counsel
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MEMORANDUM OF LAW IN SUPPORT OF CLASS PLAINTIFES’
MOTION FOR APPROVAL OF PLAN OF ALLOCATION

L. INTRODUCTION

Class Plaintiffs seek an Order approving their proposed Plan of Allocation for the Bayer
Settlement Fund of approximately $58.9 million, including accrued interest. The proposed Plan
features four essential elements designed to ensure a fair, reasonable and adequate allocation
among Class members.

First, Class Plaintiffs propose to distribute the net settlement proceeds to Class members
on a pro rata basis in proportion to the dollar amount of their eligible Product purchases (as
defined in the Settlement Agreement) during the Class Period. As numerous courts have held in
similar price-fixing class actions, this is a fair, reasonable and adequate method of allocating a
common fund. Indeed, the same method of allocation was approved by this Court in the
Polyester Polyols litigation.

Second, Class members are provided a choice in how to participate in the distribution.
They may receive a distribution simply by returning a personalized claim form pre-filled with the
dollar amounts of their eligible purchases, as derived from Defendants’ transaction databases.

This is a tremendous benefit to most Class members, as it will save them the cost and expense of



researching and identifying their purchases over the six-year Class Period. Alternatively, Class
members remain free to submit their own purchase data if they so desire.

Third, the claims review process will be conducted by Complete Claims Solutions, a
highly experienced claims administrator, supervised by Class Counsel. This review is designed
to see that all claim forms are properly submitted and evaluated, claimants receive accurate and
timely information about any deficiencies in their claims and how to cure those deficiencies, and
any claimant aggrieved by an adverse claim determination is apprised of its right to appeal that
determination to the Court.

Finally, the Plan ensures that no monies are distributed to Class members until the Court
reviews and approves a Schedule of Distribution and rules on any objections by individual
claimants. This f{inal step provides an added layer of fairness and transparency to the proposed
Plan of Allocation.

II. THE PLAN OF ALLOCATION SHOULD BE APPROVED

A. Description Of The Plan Of Allocation

On Janunary 31, 2006, Class Plaintiffs reached a preliminary settlement of $55.3 million
with defendants Bayer AG, Bayer Corporation, Bayer MaterialScience AG, and Bayer
MaterialScience LL.C (collectively, “Bayer”). See Ex. A § 28 (Settlement Agreement). The
substantial settlement amount and the robust cooperation provision in the agreement (id. § 41)
made the settlement of great value to the Class at this early stage of the litigation. On August 30,
2006, the Court granted final approval to the Bayer settlement. See Doc. 425.

Class Plaintiffs now request the Court’s approval to distribute the settlement proceeds.
Under Class Plaintiffs’ proposed allocation plan, the entire Net Settlement Fund (after payment

of such fees and expenses, including costs of administering the distribution, as are ordered by the



Court) will be distributed to the members of the Class pro rata in proportion to the dollar amount
of their purchases of the eligible Products during the Class Period.

If after the fairness hearing the Court approves the Plan of Allocation and the Petition for
Award of Attorneys’ Fees and Reimbursement of Litigation Expenses (filed separately today),
Class Plaintiffs propose to distribute settlement payments at the conclusion of the following
procedure: (1) distribution and submission of personalized claim forms containing purchase data
for each Class member as derived from Defendants’ transaction databases; (2) processing and
review of submitted claim forms; (3) calculation of Class members’ proposed distribution
amounts; (4) creation of a recommended Schedule of Distribution for Court approval; (5) a
Distribution Hearing to consider the Schedule of Distribution and any objections to individual
claim determinations; and (6) mailing of checks to Class members, as approved by the Court.
This process is described in the Plan of Allocation, attached as Exhibit B hereto.

B. The Plan Of Allocation Is Fair And Reasonable.

The Court has broad discretion in approving a proposed plan of distribution of settlement
proceeds. S.E.C. v. Merrill Scott & Assocs., Ltd., No. 2:02 CV 39, 2007 WL 26981, at *I (D.
Utah Jan. 3, 2007). In determining a plan of allocation for settlement proceeds, “damages need
not be calculated with precision”; the only requirement is that the allocation be fair, reasonable,
and adequate — the same standard that applies to judicial approval of class-action settlements as a
whole. Lucas v. Kmart Corp., 234 F.R.D. 688, 695 n.8 (D. Colo. 2006) (citation omitted); see
also In re Sprint Corp. ERISA Litig., 443 F. Supp. 2d 1249, 1262 (D. Kan. 2006) (Lungstrum,
1.); Law v. Nat’l Collegiate Athletic Ass’n, 108 F. Supp. 2d 1193, 1196 (D. Kan. 2000). A

determination regarding the adequacy of an allocation plan usunally “turns on whether counsel



has properly appraised itself of the merits of all claims, and whether the proposed apportionment
is fair and reasonable in light of that information.” Id. (citation omitted).

Based on the information presently available, Class Counsel believe a pro rata allocation
of the Bayer Settlement Fund based on the relative dollar amount of Product purchases to be fair,
reasonable, and adequate. See id. (opinions of experienced counsel regarding the fairness of an
allocation plan should be afforded “substantial weight™). Class Plaintiffs allege that Class
members paid supracompetitive prices for all of the relevant Products during the Class Period.
Discovery to date (both class and merits) along with information obtained from Bayer confirm
Class Counsel’s (as well as their expert’s) belief that the conspiracy impacted all of the relevant
Products. At this point (before damages discovery, analysis and models have been completed)
there is no fair basis to allocate the settlement proceeds other than equally as among the four
products (MDI, TDI, polyether polyols, and systems).

In complex antitrust class actions such as this, courts frequently approve pro rata
distributions based on purchase amounts for multiple products affected by a single overarching
conspiracy, including this Court in the Polyester Polyols case. See In re Urethane Antitrust
Litig. [Polyester Polyols], No. MDI. No. 1616, Doc. 649, Ex. 1 at p.§, Part I (describing
proposed pro rata allocation plan based on the dollar amount of class member purchases) & Doc.
675 (Final Approval Order); see also Thomas & Thomas Rodmakers, Inc. v. Newport Adhesives
& Composites, Inc., No. CV-99-07796, Class Notice, at 3 (relevant portions attached as Ex. C)1
& Doc. No. 603, Order dated 1/31/05 (approving pro rata plan of allocation based on direct
purchases of Carbon Fiber described in the notice) (relevant portions attached as Ex. D); In re

Auto. Refinishing Paint Antitrust Litig., MDL No. 1426, 2004 U.S. Dist. LEXIS 29161, at *26

! The Class Notice describing the Thomas & Thomas Rodmakers Plan of Allocation was
printed from http://hrsclaimsadministration.com/cases/car/notice_and_claim.pdf.



(E.D. Pa. Sept. 27, 2004) (approving distribution “pro rata to all Claimants based upon their
direct purchases (net of discounts and freight counts) . . . .””) (emphasis omitted); In re
Linerboard Antitrust Litig., MDL No. 1261, Doc. 297-3 at 9 (class notice describing proposed
pro rata allocation plan based on the dollar amount of class member purchases) (Ex. E) & 321 F.
Supp. 2d 619, 626 n.6 (E.D. Pa. 2004) (order approving pro rata distribution of settlement
funds); In re Flat Glass Antitrust Litig., MDL No. 1200, Doc. 539, Decl. of Robert N. Kaplan
126-130 (relevant portions attached as Ex. F) (describing proposed pro rata Plan of Distribution
based on the dollar value of class member purchases), & Doc. 548, Order dated 5/28/03, at [ 2
(Ex. G) (approving Plan of Distribution) (W.D. Pa.); In re Monosodium Glutamate Antitrust
Litig., MDL 00-1328 (PAM/JGL), Doc. 354, Order dated 1/9/03, at 2 ] 1 (D. Minn.) (approving

b

pro rata plan of allocation based on class members’ “eligible purchases of MSG and
nucleotides™) (Ex. H).

Pro rata allocation based on dollar amount of purchases has been widely utilized in a
host of antitrust cases because it generally provides an efficient, straight-forward, and
fundamentally fair method of allocating settlement funds. In re Airline Ticket Commission

Antitrust Litig., 953 F. Supp. 280, 284-85 (D. Minn. 1997) (proposed pro rata allocation plan

“based on all domestic ticket sales” was “cost-effective, simple and fundamentally fair”).> For

z See also Bradburn Parent Teacher Store, Inc. v. 3M (Minnesota Mining and Mfg. Co.},
513 F. Supp. 2d 322, 335 (E.D. Pa. 2007) (approving plan that “allocates the Settlement Fund
among Class Members based upon their pro rata share of the Class’s total transparent tape
purchases from 3M during the damage period, net of invoice adjustments and rebates paid as of
the date of the settlement”); In re Elec. Carbon Prods. Antitrust Litig., 447 F. Supp. 2d 389, 403-
04 (D.N.J. 2006) (approving plan providing that “[t]he Net Settlement Fund . . . will be
distributed pro rata to all Claimants based solely upon their direct purchases of Electrical Carbon
Products. . . .”); In re Brand Name Prescription Drugs Antitrust Litig., No. 94 C 897, 1999 WL
639173, at *4 (N.D. Ill. Aug. 17, 1999) (noting that courts have “utilized the pro rata distribution
method in several prior price-fixing class actions,” and approving allocation to each class
member based on “its purchases of brand name prescription drugs as a percentage of all class
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these same basic reasons of fairness and efficiency, a pro rata allocation based on eligible
purchase amounts should be approved here.
III. CONCLUSION

For the foregoing reasons, Class Plaintiffs respectfully request that the Court grant their
motion, approve the proposed Plan of Allocation, and enter the proposed Order submitted
herewith.

Dated: May 13, 2009 Respectfully submitted,

/s/ Robert W. Covkendall
Robert W. Coykendall, #10137
Roger N. Walter, #08620
Morris, Laing, Evans, Brock & Kennedy, Chartered
Old Town Square
300 North Mead - Suite 200
Wichita, KS 67202
Tel: (316) 262-2671
Fax: (316) 262-5991

Plaintiffs’ Liaison Counsel

Allen D. Black Richard A. Koffman

Roberta D. Liebenberg Christopher J. Cormier

Donald L. Perelman Brent W, Johnson

Gerard A. Dever Sharon K. Robertson

Paul Costa Besrat J. Gebrewold

Fine, Kaplan and Black, R.P.C. Cohen Milstein Sellers & Toll, P.L.L.C.
1835 Market Street, 28th Floor 1100 New York Avenue, NW, Suite 500
Philadelphia, PA 19103 Washington, DC 20005

Tel: (215) 567-6565 Tel: (202) 408-4600

Fax: (215) 568-5872 Fax: (202) 408-4699

Plaintiffs’ Co-Lead Counsel

members’ brand name prescription drug purchases for the relevant time period”); In re
Corrugated Container Antitrust Litig., 556 F. Supp. 1117, 1129 (S.D. Tex. 1982) (approval of
class action settlement that provided for pro rata distribution based upon valid claims of
allowable purchases).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

INRE
URETHANE ANTITRUST LITIGATION MBL No. 1616

This docurnent relates to: Civil No. 2:04-md-01616-JWL-DJW

The Polyether Polyol Cases

SETTLEMENT AGREEMENT

This Setilement Agreement (“Settlement Agreement™) is made and entered inta this 31st
day of January, 2006 (the "Execution Date"), by and among defendants Bayer AG, Bayer
Corporation, and Bayer MaterialScience LLC (/k/a Bayer Polymers LLC) (“Bayer," as defined
in Paragraph 1 below) and plaintiffs Seegott Holdings Inc., RBX Industries, Inc., and Industrial
Polymers, Inc, (collectively "Plaintiffs"), who have filed suit as representatives of a pitative
class of similarly situated direct purchasers, as more specifically defined below. Plaintiffs enter
this Settlement Agreement both individually and on behalf of a class of all direct purchasers of
polyether polyols, monomeric or polymeric diphenylmethane diisocyanate, and/or toluene
diisocyanate, whether sold separately or in a combined form with or without other chemicals
added ther‘eto (collectively, the "Products," as defined in Paragraph 15 below, and including but
not limited 1o certain products sold under the general trade names identified on Attachment A
hereto) during the period from January 1, 1999 to December 31, 2004 (the "Class").

WHEREAS, Plaintiffs are prosecuting the above-captioned actions (the "Class Actions")

on their own behalf and on behalf of the Class against Bayer and other Defendants;
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WHEREAS, Plaintiffs allege, among other things, that Bayer participated in an uniawful
conspiracy to fix prices and allocate markets for the Produets in violation of Section 1 of the
Sherman Antitrust Act, 15 U.S.C. § 1 er seq.;

WHEREAS, Bayer denies Plaintiffs' allegations, has not conceded or admitted any
liability, and would assert affirmative defenses 1o Plaintiffs' claims;

WHEREAS, Plaintiffs have conducted an investigation into the facts and the law
regarding the Class Actions and have concluded that a settlement with Bayer according to the
terms set forth below is in the best interest of Plaintiffs and the Class;

WHEREAS, Bayer has concluded, despite its belief that it has good defenses to the
claims asserted, that it 1-»1'11 enter into this Settlement Agreement in order to avoid further
expense, inconvenience, and the distraction of burdensome and protracted litigation;

WHEREAS, Plaintiffs have agreed to accept the amount of the setilement, in part,
because of the value of the cooperation Bayer has agreed to provide to the Plaintiffs and the
Class; and

WHEREAS, arm's-length settlement negotiations have taken place between counsel for
Plaintiffs and Bayer, and this Settlement Agreement, which embodies all of the terms and
conditions of the settlement between Bayer and Plaintiffs, both individually and on behalf of the
Class, has been reached as a result of the parties' negotiations, subject to approval of the Court.

NOW, THEREFORE, in consideration of the covenants, agreemenis, and releases set
forth herein and for other good and valuable consideration, it is agreed by and among the
undersigned that the Class Actions be settled, compromised, and dismissed on the merits with
prejudice as 1o Bayer only, without costs as to Plaintiffs, the Class, or Bayer, subject to the

approval of the Court, on the following terms and conditions,

‘I‘i\
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Definitions

The following terms, as used in this Settlement Agreement, have the following meanings:

1. “Bayer" means Bayer AG, Bayer Corporation, Bayer MaterialScience AG, and
Bayer MaterialScience LLC (ffk/a Bayer Polymers LLC), and their respective past and present
parents, subsidiaries, affiliates, officers, directors, employees, agents, attorneys, servants,
representatives (and the parents', subsidiaries’, and affiliates' past and present officers, direcfors,
employees, agents, attorneys, servants, and representatives), and the predecessors, sUCCEssors,
heirs, executors, administrators, and assigns of each of the foregoing.

2. *Claims Administrator” shall mean Complete Claim Solutions, Ine.

3. *Class" means ail persons and entities in the United States and its territories who
directly purchased the Products from Defendants at any time from January 1, 1999 through
December 31, 2004. Excluded from the Class are Defendants, their respective parents,
employees, subsidiaries and affiliates, and all government entities.

4, "Class Actions” shall mean the above-captioned action and all cases consolidated
therein,

5. "Class Counsel” shall refer to the law firms of Cohen, Milstein, Hausfeld & Toll,

PLLC and Fine, Kaplan and Black, R.P.C,

6. “Class Member" means each member of the Class who does not timely elect to be
excluded from the Class,
7. "Class Period" means the period from and including January 1, 1999 up io and

including December 31, 2004.

8. "Class Representatives” or "Plaintiffs" means Seegott Holdings Inc., RBX

Industries, Inc., and Industrial Polymers, Inc.

a0



e tbte et o ek bk g g e b padnd chreq RS S SRR bo sk Bk eaRes Faa nema sk n

AL

NSRRI

;

S
g
Z
#
E
%
5
b
.
a8

ST et

Httn

M A B

SR

B U R L N M e A S

9. *Defendants" means Bayer AG, Bayer Corporation, Bayer MaterjalScience LLC
(f/k/a Bayer Polymers LLC), BASF AG, BASF Corporation, The Dow Chemical Company,
Huntsman Corporation, Huntsman LLC, and Lyondeil Chemical Company.

16,  “Document” is defined to be synonymous in meaning and equal in scape to the
usage of this term in Fed. R. Civ. P, 34(a), including, without limitation, electronic or
computerized data compilations. A draft or non-identical copy is a separate document within the
meaning of this ferm,

11.  "Escrow Account” shall rnean SunTrust account number 9443001321 {reference
number 7911021), established pursuant to the terms and conditions set forth in the Escrow
Agreement attached as Attachment B hereto. '

12, "Escrow Agent” shall mean SunTrust Bank as set forth in the Escrow Agreement

attached as Attachiment B hereto.

13.  "Escrow Agreement" shall mean the agreement attached as Attachment B hereto.
14.  “Non-Setiling Defendant” means any Defendant other than Bayer.
15,  "Products" means polyether polyols, monomeric or polymeric diphenylmethane

diisocyanate, and/or toluene diisocyanate, whether sold separately or in & combined form with or
without other chemicals added thereto. The "Products” shall include but not be limited to certain
products sold under the general trade names jdentified on Attachment A hereto.

16.  “Purchases" means the purchases of Products directly from Bayer during the

Class Period.

17. "Released Claims” means those claims released pursuant to Paragraph 27 of this

Settlement Agreement.

P,
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18.  "Releasees" shall refer jointly and severally, individually and collectively to
Bayer, Rhein Chemje Corporation, and Rhein Chemie Rheinau GmblH, and their respective past
and present parents, subsidiaries, affiliates, officers, directors, employees, agents, attorneys,
servants, representatives (and the parents', subsidiaries’, and affiliates’ past and present. officers,
directors, employees, agents, attorneys, servants, and representatives), and the predecessors,
successors, heirs, executors, administrators, and assigns of each of the foregoing.

19.  "Releasors” shall refer jointly and severally, individually and collectively to
Plaintiffs, the Class Members, and their respective past and present parents, subsidiaries,
affiliates, officers, directors, employees, agents, attorneys, servants, representatives (and the
parents’, subsidiaries', and affiliates' past and present officers, directors, employees, agents,
attorneys, servants, and representatives), and the predecessors, successors, heirs, executors,
administrators, and assigns of each of the foregoing.

20.  "Setilement Amount" means the amount set forth in Paragraph 28 below,

21, "Settlement Fund” shall mean the Seftlement Amount and any interest earned on
that amount.

Class Cerfification

22. Plaintiffs shall seek, and Bayer shall not object to, certification of the Class as
defined above for the purposes of this Settlement Agreement only, and appointrnent of Class
Counsel as lead counsel for the Class,

Approval of this Settlement Arreement and Dismissal of Claimns

23.  Plaintiffs and Bayer shall use their best efforts to effectuate this Settlement

Agreement, and shall cooperate to promptly seek and obtain the Court's preliminary and fipal

approval of this Settlement Agreement (including providing class notice under Federal Rules of

* et
L
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Civil Procedure 23 (¢} and (e)) and to sccute the prompt, complete, and final dismissal with
prejudice of the Class Actions as to Bayer only.

24,  Within twenty (20) business days after the Execution Date, Plaintiffs shall submit
to the Court and Bayer shall not object to a motion requesting entry of an Order preliminarily
approving the setitement and authorizing dissemination of notice to the Class (the "Motion"), as
well as a stay of all proceedings against Bayer except those proceedings provided for or required
by this Settlement Agreement. The Motion shall include: (&) the definition of the Class 1o be
certified by the Court pursuant to this Settlement Agreement; and (b) the proposed form. of,
method for, and timetable for dissemination of notice to the Class. Unless otherwise directed by
the Court, individual notice of the settlement shall be mailed and/or e-mailed to persons and
entities identified as direct purchasers of the Products in the United States from Defendants
during the Class Period. Bayer shall supply to Class Counsel in electronic mmgiling format, or
such form as may be reasonably requested by Class Counsel, the names and addresses of direct
purchasers of the Products as Bayer has in its files.

25.  Plaintiffs shall seek and Bayer shall not object to entry of a final judgment order:

4. approving finally this Setflement Agreement and its terms as being a fair,
reasonable, and adequate settlement as to the Class Members within the meaning of

Rule 23 of the Federal Rules of Civil Procedure and directing its consummation
according to ifs terms;

b. directing that, as to Bayer, the Class Actions be dismissed with prejudice
and, except as provided for in this Settlement Agreement, without costs;

c reserving exclusive jurisdiction over the settlement and this Settlement
Agreement, including the administration and consummation of this settlement; and

d. finding under Federal Rule of Civil Procedure 54(b} that there is no just
reason for delay and directing that the judgment of dismissal as to Bayer shall be final
and entered forthwith,

i
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26.  This Sertlement Agreement shall become final only upon: (a) the entry by the
Court of a final order approving the Settlement Agreement under Rule 23(¢} of the Federal Rules
of Civil Procedure together with entry of a final judgment dismissing the Class Actions and all
claims therein against Bayer on the merits with prejudice as to all Class Members (the “Final
Judgment™), and (b) the expiration of the time for appeal or to seek permission to appeal from the
Court’s approval of the Settlement Agreement and entry of the Final Judgment or, if an appeal
from an approval and Final Judgment is taken, the affirmance of such Final Judgment in its
entirety, without modification, by the court of last resort to which an appeal of such Final
Judgment may be taken (the "Effective Date"). It is agreed that neither the provisions of Rule 60
of the Federal Rules of Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651, shali be taken
into account in determining the above-stated times.

Release and Discharpe

27.  Upen the occurrence of the Effective Date and in consideration of payment of the
Settlement Amount specified in Paragraph 28 of this Settlement Agreement, the Releasees shall
be completely released, acquitted, and forever discharged from any and all claims, demands,
actions, suits, and canses of action, whether class, individual, or otherwise in nature, damages
whenever incurrad, Habilities of any nature whatsoever, including costs, expenses, penalties, and
attorneys' fees that Releasors, or anyone of them, whether directly, representatively, derivatively,
or in any other capacity, ever had, now have, or hereafter can, shall, or may have against the
Releasees, whether known or unknown, relating in any way to any conduct by the Releasees
prior to the Effective Date concerning the pricing, selling, discounting, marketing, manufacturing
and/or disicbuting of the Products in the United States and its territories or for delivery in the

United States and its territories (the "Released Clairas”). The Released Claims include but are
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not limited to claims related to or arising out of the facts, occurrences, twansactions, or other

matters alleged in the Class Actions during the Class Period. However, nothing herein shall be
construed to release any claims relative to any product defect, breach of contract, or similar
claim between the parties relating to the Products. Moreover, nothing herein shall preclude the

Releasors from participating in or benefiting from any relief or other recovery as part of a

settlement or judgment on behalf of a class of indirect purchasers of the Products (such

For WRR SR N

reservation by the Releasors of any right to participate in any relief or other recovery as part of a
seftlernent or judgment on behalf of a class of indirect purchasers of the Products shall under no
circumstances be construed to constrain the Releasees from asserting any defense or opposing
the certification of any putative class of indirect purchasers of the Products). The Releasors shall

not, after the Effective Date of this Settlement Agreement, seek to recover against any of the

SRR AR S H A

Releasees for any of the Released Claims.

Pavment

28.  Subject 1o the provisions hereof, and in full, complete, and final settlement of the
Class Actions as provided herein, Bayer agrees to pay the Plaintiffs, on behalf of the Class

Members, the Settlement Amount of $55,300,000.00. Within ten (10) business days after the

A AR TR R R R et 3

Execution Date, Bayer shall pay into the Escrow Account the Settlement Amount, which amount

shall be available immediately thereafter for reimbursement of such costs, fees, and expenses

Y
3

associated with the provision of notice to the members of the Class pursuant to Paragraph 32
i hereof as may be approved by the Courl.

Determination of Opt Quts
20,  Within twenty (20) business days after the Court-ordered deadline by which

members of the Class may exclude themselves from the Class, Class Counsel shall serve on

[RRTY SR
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counsel for Bayer a list of all persons or entities ("Opt Out Plaintiffs") who timely filed notices
of exclusion, Within twenty (20) business days of receiving the list of Opt Qut Plaintiffs from
Class Counsel, Bayer shall serve on Class Counsel its caleulations of the total Purchases of Opt
Out Plaintiffs (the "Opt Out Amount"), together with reasonably sufficient supporting records.
30.  Bayer shall, in its sole discretion, have the option to rescind this Seftlement
Agreemeat in its entirety if the Opt Out Amount equals or exceeds thirty percent (30%) of the
Class’ Purchases, If and when Bayer exercises this option, any and all amounts then constituting
the Settlement Fund shall be returned forthwith to Bayer, except for such disbursements made or
incurred in accordance with Paragraph 32 of this Settlement Agreement. Notice of such
rescission shall be provided in writing no later than twenty (20) business days after Bayer's
receipt of the list of Opt Out Plaintiffs from Class Counsel, and Bayer's obligations pursuant to
this Settlement Agreement shall cease, including Bayer's obligations to make payments and to

cooperate pursuant to Paragraph 41 of this Settlement Agreement, as of the date such notice is

sent.
The Settlement Fond
31.  Each Class Member shall look solely to the Settlement Fund for settlement and

satisfaction, as provided herein, of all claims released by the Releasors pursuant to Paragraph 27
hesein. Except as pravided by order of the Court, no Class Member shall have any interest in the
Settlement Fund or any portion thereof.

32, Before the Effective Date, disbursements for expenses associated with providing
notice of the settlement to the Class, expenses associated with administering the seitlement, and
any payments and expenses incurred in connection with taxation matters relating to the

settlemnent and this Settlernent Agreement may be made fom the Settlement Fund, and such
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