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MEMORANDUM OF LAW IN SUPPORT OF CLASS PLAINTIFFS’
PETITION FOR AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES

Class Plaintiffs and Class Counsel submit this Memorandum in support of their Petition
For Award Of Attorneys’ Fees And Reimbursement of Expenses. Class Counsel respectfully
submit that a fair and reasonable award of attorneys’ fees is one-third of the Bayer Settlement
Fund of approximately $58.9 million (including accrued interest). Class Counsel have achieved
an outstanding result for their clients in this litigation so far and they deserve fair compensation
for their efforts. Thanks to the hard work of Class Counsel, the Settlement Class has obtained a
very substantial settlement and a valuable cooperation agreement from Defendant Bayer.

Notably, Class Counsel achieved the settlement solely on the basis of their own
investigation, without the benefit of any government investigation, criminal guilty pleas or
convictions. Having litigated this complex matter for more than four years on a fully contingent
basis — initially with a substantial risk of no recovery — and having obtained a large settlement
for the Class, counsel have earned their requested fee. One-third of the recovery is well within

the range of awards approved by this Court, others in this Circuit, and across the country. See

Part I, infra.



Class Counsel also seek reimbursement of $2,131,383.64 in costs and expenses incurred
from the inception of the matter through December 31, 2008. All of these costs and expenses
were reasonable in amount and were directly related to efforts to achieve the best possible result
for the Class. Attorneys who create a common fund for the benefit of a class are entitled to
reimbursement from the fund of their reasonable litigation expenses. See Part I1, infra.

Accordingly, Class Plaintiffs and Class Counsel respectfully request that the Court enter
an Order granting their petition, awarding the requested fees and expenses and, in accordance
with precedent in litigation of this sort, authorizing Class Counsel to distribute the attorneys’ fees
and expenses in a manner that, in the opinion of Class Counsel, fairly compensates each firm in
view of its contribution to the prosecution of Class Plaintiffs’ claims.

L. THE COURT SHOULD AWARD A FEE EQUAL TO ONE-THIRD
OF THE BAYER SETTLEMENT FUND

It is well settled that a fee award is appropriate where a common fund for the benefit of
class members is created through the efforts of counsel. Boeing Co. v. Van Gemert, 444 U.S,
472, 478 (1980); Gottlieb v. Barry, 43 F.3d 474, 482 (10th Cir. 1994). The Settlement
Agreement with Bayer expressly authorizes payment of attorneys’ fees from the Settlement
Fund. Settlement Agreement | 36 (Ex. A). As demonstrated below, a fee equal to one-third of
the Bayer Settlement Fund is appropriate in this case.

In this Circuit, the percentage-of-the-fund is the “preferred method” for awarding
attorneys’ fees in a common-fund case. In re Sprint Corp. ERISA Litig., 443 F. Supp. 2d 1249,

1269 (D. Kan. 2006) (citation omitted).! This practice is consistent with the trend nationwide,

! See also Rosenbaum v. MacAllister, 64 F.3d 1439, 1445 (10th Cir. 1995); Gottlieb, 43
F.3d at 482-83. The other approach, the lodestar approach, is “the dominant method for
assessing fees in fee-shifting disputes in federal court.” In re Miniscribe Corp., 309 F.3d 1234,
1243 (10th Cir. 2002).



where the “vast majority” of federal circuit courts of appeal now direct or permit district courts
to use the percentage-of-recovery method in common-fund cases. MANUAL FOR COMPLEX
LITIGATION, FOURTH § 14.121 (2004). The percentage-of-the-fund approach also has the
endorsement of commentators, including the Third Circuit Task Force that studied and evaluated
court-awarded attorney fees. See Report of the Third Circuit Task Force: Court Awarded
Attorney Fees, 108 F.R.D. 237, 255-56 (1985).
To determine what percentage fee is appropriate, courts in the Tenth Circuit consider the

twelve factors originally articulated in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714,
717-19 (5th Cir. 1974):

(1) the time and labor involved; (2) the novelty and difficulty of

the questions; (3) the skill requisite to perform the legal service

properly; (4) the preclusion of other employment by the attorney

due to acceptance of the case; (5) the customary fee; (6) any

prearranged fee -- this is helpful but not determinative; (7) time

limitations imposed by the client or the circumstances; (8) the

amount involved and the results obtained; (9) the experience,

reputation, and ability of the attorneys; (10} the undesirability of

the case; (11) the nature and length of the professional relationship
with the client; and (12) awards in similar cases.

Brown v. Phillips Petroleum Co., 838 F.2d 451, 454-55 (10th Cir. 1988). Because of differences
among cases, the weight given to each factor varies, and “rarely are all of the Johnson factors
applicable” to the analysis. Uselton v. Commercial Lovelace Motor Freight, 9 F.3d 849, 854
(10th Cir. 1993); see also Gudenkauf v. Stauffer Commc’ns, Inc., 158 F.3d 1074, 1083 (10th Cir.
1998) (“We have never held that a district court abuses its discretion by failing to specifically
address each Johnson factor.”); Brown, 838 F.2d. at 456 (citation omitted).
Examination of the relevant Johnson factors demonstrates that an award of one-third of

the Settlement Fund is appropriate in this case. Plaintiffs’ counsel have devoted significant time

and resources to litigating this complex matter efficiently and effectively. The Class has



benefited substantially from these efforts, the results of which include almost $60 million in
cash, valuable cooperation from Bayer, and a certified class action pending against the non-
settling Defendants.

A. The Time And Labor Devoted By Plaintiffs’ Counsel

Class Counsel’s fee request is reasonable in light of the substantial time and effort
expended investigating and litigating this complex case.

1. Class Counsel’s Pre-filing Investigation

Class Counsel built this case from the ground up. Unlike antitrust class actions such as
the Polyester Polyols cases, where a criminal investigation exposed actionable wrongdoing and
laid the groundwork for subsequent civil cases, here Class Counsel developed this litigation on
their own and uncovered a nationwide price-fixing and market-allocation conspiracy before the
Department of Justice launched its own investigation.”

Long before filing their complaint in 2004 (and before the filing of the Polyester Polyols
cases or any public disclosure of Department of Justice proceedings relating to those cases),
Class Counsel interviewed witnesses and purchasers of Polyether Polyol Products, examined
relevant documents, hired experts to assist with their study of the industry, and conducted
extensive legal research to evaluate the case. Based on this investigation and after devoting
hundreds of hours of attorney and paralegal time, Class Counsel determined there was a strong
basis to allege an unlawful conspiracy among the major manufacturers of Polyether Polyol
Products. The initial Seegott complaint was filed in the United States District Court for the

District of New Jersey on November 23, 2004. See Joint Decl. | 4-6.

: See Ex. B { 4, Joint Declaration Of Donald L. Perelman And Richard A. Koffman In
Supp. Of Class Pls.” Pet. For Award Of Attorneys’ Fees And Reimbursement Of Litigation
Expenses (“Joint Decl.”).



2. The JPML Proceedings And Transfer To This Court
Defendants moved the Judicial Panel On Multidistrict Litigation to transfer the Seegott
matter and other Polyether Polyol cases to this Court for consolidation or coordination with the
pending Polyester Polyol cases. Class Counsel opposed these motions. See Joint Decl. 8.
Following the JPML.’s June 16, 2005 Transfer Order (Doc. 83), Class Counsel prepared briefs
and persuaded this Court that this case should be coordinated, not consolidated, with the
Polyester Polyols cases, because they involved two distinct sets of products and two distinct
conspiracies. See Joint Decl. § 9; Docs. 128, 132, 133, 136 and 157.
3. Defendants’ Motion To Dismiss
On November 10, 2005, Bayer and the non-settling Defendants moved to dismiss the
Polyether plaintiffs” consolidated amended complaint (Doc. 158), arguing the allegations failed
to state a claim. Plaintiffs filed a comprehensive response brief (Doc. 180) and defended their
complaint at oral argument on January 9, 2006. The Court denied the motion as to Plaintiffs’
antitrust claims, but granted the motion with respect to the fraudulent concealment allegations,
with leave to amend. See Joint Decl. { 10-11; Doc. 198.
4. The Settlement With Bayer And Amendment Of The Complaint
Over a period of many months in 2005 and 2006, Plaintiffs and Bayer engaged in
protracted and arduous settlement negotiations, both in person and via telephone, ultimately
leading to the $55.3 million settlement agreement. See Joint Decl. | 12. Soon thereafter,
Plaintiffs prepared and submitted their motion for preliminary approval. Over the next several
months, they committed significant resources to obtaining final approval of the settlement,
including engaging a claims administrator, obtaining the necessary data from Bayer and the non-

settling Defendants, overseeing notice to the class, preparing final approval papers, and arguing



in favor of the settlement at the fairness hearing. Not a single Class member objected, and the
settlement was approved. See Joint Decl.  13; Doc. 425. Following the final approval order,
the Court granted several motions to allow Class members to rescind their exclusion requests and
rejoin the Settlement Class. See Docs. 682, 693, 723, 846.

The valuable cooperation obtained from Bayer as a result of the settlement included
information that the conspiracy impacted not only the basic chemicals (MDI, TDI and polyether
polyols), but also systems containing the basic chemicals. See Joint Decl. § 14. Accordingly, on
Februoary 3, 2006, Plaintiffs moved to amend their complaint to include purchases of Polyether
Polyol systems. See Docs. 206 & 207. Defendants vigorously opposed including systems in the
complaint and also moved to dismiss on statute of limitations grounds. See Docs. 238 to 240.
Plaintiffs filed two separate response briefs (Doc. 270 & 271) and argued their position during a
March 27, 2006 hearing. See Doc. 288. On April 14, 2006, the Court granted Plaintiffs’ motion
to amend and denied Defendants’ motion to dismiss. See Joint Decl. ] 16; Doc. 295.

5. Class Certification Proceedings

With discovery bifurcated, Class Plaintiffs pursued extensive class certification
discovery, serving document requests and interrogatories, participating in six depositions of
witnesses for Plaintiffs and Defendants, and negotiating and briefing discovery issues. Pursuant
to its cooperation agreement, Bayer produced approximately 444,000 pages of documents, all of
which were reviewed by Plaintiffs. The non-settling Defendants produced approximately
300,000 additional pages of documents, which likewise were reviewed and analyzed.
Defendants issued their own discovery and Plaintiffs’ counsel worked with their clients to

produce documents and respond to Defendants’ interrogatories. See Joint Decl. { 17.



Of particular importance during this phase of discovery was obtaining usable transaction
data from all Defendants. This involved not only the production by Defendants of millions of
records of transactions of the Class products in electronic media but also extensive negotiations
between Plaintiffs’ counsel and Defendants’ counsel as to the extent and scope of that
production. In addition, there were extensive discussions among Plaintiffs’ counsel and their
expert consultants and Defendants’ counsel and Defendants’ “IT” personnel resolving issues
related to understanding the voluminous data produced and making it usable for the benefit of
the Class. See Joint Decl. | 18.

In addition to obtaining the necessary data from Defendants and other sources, Plaintiffs’
counsel worked extensively with their expert consultants with respect to the facts of the case, and
the experts’ findings and statistical analyses. Counsel worked side-by-side with their expert
economist, Dr. John Beyer, during preparation of his reports, which totaled 122 pages, and
defended him at his three-day deposition. In addition, Plaintiffs’ counsel and their experts
reviewed Defendants’ expert’s submissions with respect to class certification and deposed
Defendants’ expert economist, Dr. Rapp, for two days. See Joint Decl. ] 19.

In support of the motion for class certification, Class Counsel researched and drafted
three persuasive briefs supported by dozens of exhibits and citations to the record. Responding
to Defendants’ vigorous opposition papers required a considerable investment of time, including
extensive legal research, multiple drafts of responsive arguments, lengthy discussions with
Plaintiffs’ economic experts, and preparation for oral argument. These efforts proved successful
when the Court granted Plaintiffs” motion for class certification on July 29, 2008. See Joint

Decl.  20.



Thereafter, Plaintiffs successfully opposed Defendants’ Rule 23(f) Petition for review of
the Court’s class certification order, and oversaw notice to the class regarding the certification
decision. See Joint Decl. I 21-22.

6. Merits Discovery

As merits discovery commenced in the fall of 2008, Class Counsel negotiated a discovery
schedule, researched and retained a sophisticated e-discovery vendor, and prepared and served
merits interrogatories and requests for production of documents. From October through
December 2008, Class Counsel participated in dozens of meet-and-confer conference calls with
defense counsel, both on a group and bilateral basis, addressing a litany of issues relating to
merits discovery. These negotiations led to many agreements reached without Court
intervention; at the same time, many disputes have arisen, requiring counsel to conduct legal
research, draft discovery motions seeking production of documents, and respond to Defendants’

motions to compel. Merits discovery is presently ongoing. See Joint Decl. J{ 23-25.°

# % *

3 Plaintiffs’ counsel have investigated and prosecuted this case for more than four years.

See Joint Decl. [ 4-25. According to the Administrative Office of the U.S. Courts, in the
District of Kansas the median pendency of cases terminating before the pretrial stage is 8.1
months. See Administrative Office of the U.S. Courts, Judicial Business of the United States
Courts, 2007 Annual Report of the Director, Table C-3 at 177 (available for download at
http://www.uscourts.gov/judbus2007/appendices/C05Sep07.pdf). Thus, the pendency of this
case is far above the median and shows the length of the professional relationship between
Plaintiffs and Class Counsel, as well as the cost and risk the matter has entailed. These facts
support the reasonableness of the fees requested in this case. See generally Brown, 838 F.2d at
456 (“The facts underlying both the ‘time limitations’ factor and the ‘length of the professional
relationship with the client’ factor are evident from the remarkable length of class counsel's
representation and the litigation itself.”). Due to the substantial demands of this case, Class
Counsel have foregone other litigation opportunities. See Joint Decl.  29. This factor also
favors awarding the requested fees. See Brown, 838 F.2d at 455 (granting an attorneys’ fee
application after noting that counsel had performed a substantial amount of work on behalf of the
class and “thus precluded or reduced their opportunity for other employment™); Lazy Oil Co. v.
Witco Corp., 95 F. Supp. 2d 290, 323 (W.D. Pa. 1997).



Since the case began in 2004, Plaintiffs’ counsel have devoted thousands of hours to
pursuing this complex litigation through many twists and turns, all the while seeking to prosecute
this matter as efficiently and effectively as possible. See Joint Decl. { 27. At historical hourly
rates, the lodestar for work performed by Plaintiffs’ counsel from the case’s inception through
December 31, 2008 is approximately $12.6 million. Id. § 26.* Using lodestar as a cross-check,
the requested fee of one-third of the $58.9 million Settlement Fund, or approximately $19.6
million, would constitute a multiplier of around 1.55, which is well within the range of
multipliers regularly found to be reasonable in common fund cases. See In re Prudential Ins. Co.
of Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 341 (3d Cir. 1998) (“[m]ultiples
ranging from one to four are frequently awarded in common fund cases when the lodestar
method is applied”) (quoting 3 Herbert Newberg & Alba Conte, Newberg on Class Actions §
14.03, at 14-5 (3d ed. 1992)).

In sum, Plaintiffs’ counsel’s substantial efforts have led to an excellent result for the
Class in the Bayer settlement, certification of the litigation class, and the continuing development
of a strong liability case against the non-settling Defendants. This factor strongly supports the
requested fee. See Stalcup v. Schlage Lock Co., 505 F. Supp. 2d 704, 706 (D. Colo. 2007) (this
factor supports the fee award where “the litigation of this case required a large investment of

sophisticated expertise, time, labor and other resources by lead counsel”).

* Class Counsel are prepared to submit more detailed records accounting for Plaintiffs’

counsels’ time and efforts in this litigation. Given that the litigation is continuing against the
non-settling Defendants, Class Plaintiffs would prefer that any such submission be made in
camera, subject to an appropriate confidentiality order. Accordingly, today Class Plaintiffs also
filed their Motion To Permit /n Camera Submission Of Fee And Expense Declarations. See
Joint Decl. q 33.



B. The Amount Involved And The Result Obtained

The result achieved is a major factor to consider in making a fee award. See Hensley v.
Eckerhart, 461 U.S. 424, 436 (1983) (the “critical factor is the degree of success obtained”). In
cases where, as here, “the recovery [is] highly contingent and the efforts of counsel were
instrumental in realizing recovery on behalf of the class,” the results obtained may be given
greater weight. Brown, 838 F.2d. at 456.° Class Counsel believe that a settlement in the amount
of nearly $60 million (including accrued interest), along with substantial cooperation from a
member of the conspiracy (see Settlement Agreement [ 41), is an excellent result for the Class.

Bayer’s cooperation has already benefited the Class in a number of ways. For example,
Plaintiffs were able to obtain a wealth of information and documents to support their claims
without the burdens of protracted and expensive discovery. Documents and information
obtained from Bayer were featured in Plaintiffs’ successful class certification motion, proving
their value. Moreover, information from Bayer has provided details about conspiratorial
meetings and communications that have assisted Plaintiffs in pursuing merits discovery and
framing their litigation strategy. See Joint Decl. | 15. Courts have long recognized that the
provision of such assistance is a substantial benefit to the Class. See, e.g., In re Linerboard
Antitrust Litig., 292 F. Supp. 2d 631, 643 (E.D. Pa. 2003); In re Corrugated Container Antitrust
Litig., M.D.L. 310, 1981 WL 2093, at *16 (S.D. Tex. June 4, 1981).

Second, as set forth in the memorandum in support of final approval of the settlement

(see Doc. 404, at 9), the settlement ensures that the non-settling Defendants will remain jointly

3 See McNeely v. Nat’l Mobile Health Care, LLC, No. 07-933, 2008 WL 4816510, at *15
n.9 (W.D. Okla. Oct. 27, 2008) (“class counsel’s willingness to prosecute this matter on a
contingent basis . . . ordinarily shifts the analytical focus away from hours spent on the case to
the ultimate result class counsel has obtained™).
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and severally liable for the full amount of damage caused by the alleged conspiracy. In essence,
therefore, Plaintiffs gave up nothing in this settlement in terms of their potential recovery overall.

Third, the monetary recovery of $55.3 million, plus interest (approximately $58.9 million
as of today), is a substantial sum. It represents approximately 1% of Bayer’s sales of Polyether
Polyol Products during the Class Period — a percentage that is well within the range of early
settlements reached in numerous other price-fixing class actions. See Doc. 404, at 8 (listing
numerous cases involving early settlements for 1% of sales or less); Joint Decl. | 12.

Finally, unlike in many class actions, Class members may receive payments from the
Settlement Fund without having to locate their own records and submit them in support of their
claim. Rather, Class members may rely on the extensive work done by Plaintiffs’ counsel and
their experts in organizing and “cleaning up” the extensive transaction data collected from Bayer
and the non-settling Defendants. This 1s an important benefit to the class, and means that nearly
every Class member may receive a settlement distribution without having to do anything but
return the claim form and cash a check. See Mem. Of Law In Supp. Of Pls.” Mot. For Approval
Of Plan Of Allocation (filed separately today).

Despite the complexity, duration, and expense of ongoing litigation and the risk of
establishing liability and damages, Class Counsel obtained an excellent recovery for the
settlement class. Because the settlement represents “an enormous victory for [Plaintiffs] because
the outcome of [a] trial [is] far from certain,” In re Copley Pharm., Inc., 1 F. Supp. 2d 1407,
1414 (D. Wyo. 1998), this factor strongly weighs in favor of Class Counsel’s fee application.

C. The Undesirability Of The Case, The Difficulty Of The Litigation, And The
Skill And Experience Of Class Counsel

When Class Counsel undertook to represent the class in this matter, this case presented

significant risk in the form of legal and factual difficulties and procedural and substantive

-11-



obstacles.® See Joint Decl. § 5. Given these complexities and uncertainties, and the skill and
experience required of counsel to succeed, this factor strongly supports the requested fee.

First, unlike many class actions — including the Polyester Polyols cases — this case did not
arise from, nor was it assisted by, any public disclosure of wrongdoing by Bayer or the non-
settling Defendants. Class Counsel began their investigation of this case before the filing of any
of the Polyester Polyol cases and before the public disclosure of any Department of Justice
proceedings with respect to those polyester polyol products. See Joint Decl. | 4-6. Guilty pleas
or disclosure of a government investigation often serve as the catalyst for a related class action
and assist in its prosecution, whether by pressuring the defendant to acknowledge its wrongdoing
or by establishing an essential element of liability. Here, Class Counsel developed this case
entirely on their own.

The absence of such helpful circumstances at the outset of the case emphasizes the degree
of risk presented. Numerous courts have acknowledged the heightened risk presented by cases
such as this, and have recognized that Class Counsel’s acceptance of the risk supports an award

of a substantial fee.’

6 See Harman v. Lyphomed, Inc., 945 F.2d 969, 974 (7th Cir. 1991) (when considering
attorney fee applications, courts should consider the size of the risk assumed by counsel at the
outset by taking the case, not ex post in light of the settlement achieved).

! See, e.g., Stop & Shop Supermarket Co. v. SmithKline Beecham Corp., No. Civ. A. 03-
4578, 2005 WL 1213926, at *12 (E.D. Pa. May 19, 2005) (“[T]his action was riskier than many
other antitrust class actions because there was no prior government investigation, or prior finding
of civil or criminal liability based on antitrust violations, in this case.”); In re Lucent Tech., Inc.,
Sec. Litig., 327 F. Supp. 2d 426, 436 (D.N.J. 2004); In re Linerboard Antitrust Litig., MDL No.
1261, 2004 WL 1221350, at #*11 (E.D. Pa. June 2, 2004) (noting that “{Class Counsel] did not
benefit from the fruits of a prior government investigation”); In re Gulf Oil/Cities Serv. Tender
Offer Litig., 142 F.R.D. 588, 597 (S.D.N.Y. 1992) (“[T]his is not a case where plaintiffs’ counsel
can be cast as jackals to the government’s lion, arriving on the scene after some enforcement or
administrative agency has made the kill. They did all the work on their own.”).

-12 -



Second, this case is complex and involves unique challenges. As many courts have
recognized, “[a]n antitrust class action is arguably the most complex action to prosecute. . . . The
legal and factual issues involved are always numerous and uncertain in outcome.” Linerboard,
2004 WL 1221350, at *10 (citations omitted). This case is no exception. As outlined in Part
LA, supra, Plaintiffs’ counsel have overcome many hurdles to get to this point, and many more
remain. As the lengthy proceedings and the docket itself make clear, this litigation has been
difficult and complex. See Pinto v. Princess Cruise Lines, Ltd., 513 F. Supp. 2d 1334, 1342
(S.D. Fla. 2007) (“The voluminous papers of the case themselves testify that this was no simple
piece of litigation.”).

Third, effectively managing this case has required competent, experienced attorneys of
considerable skill. Bayer and the non-settling Defendants are large, sophisticated adversaries
represented by talented attorneys with extraordinary resources. To meet this challenge and
achieve a favorable settlement required skill and diligence by Class Counsel.®

As their resumes indicate, Class Counsel are known by reputation as being among the
most qualified class-action litigators in the country.” The best measure of their skill and
experience, however, is the Bayer settlement itself, which represents an outstanding result for the

Class. See Copley Pharm., 1 F. Supp. 2d at 1414 (“While it is beyond dispute that class counsel

8 See Brown, 838 F.2d at 455 (finding “the quality of opposing counsel” supported fee
application); Smith v. Krispy Kreme Doughnut Corp., No. 1:05cv00187, 2007 WL 119157, at *2
(M.D.N.C. Jan. 10, 2007) (“Additional skill is required when the opponent is a sophisticated
corporation with sophisticated counsel.”); Schwartz v. TXU Corp., No. 3:02-cv-2243-K, 2005
WL 3148350, at *29-30 (N.D. Tex. Nov. 8, 2005) (“The standing of opposing counsel should be
weighed in determining the fee, because such standing reflects the challenge faced by plaintiffs’
attorneys. The ability of plaintiffs’ counsel to obtain such a favorable settlement for the Class in
the face of such formidable legal opposition confirms the superior quality of their
representation.”) (internal citation omitted).

? See Ex. C (Fine Kaplan and Black R.P.C. firm resume); Ex. ID ({Cohen Milstein Sellers &
Toll PLLC firm resume).
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are among the nation’s most experienced, reputable, and skilled plaintiff’s attorneys, class
counsel’s skill is further demonstrated by the result achieved.”). That bottom-line result weighs
in favor of the attorney fees requested here.

D. The Customary Fee In A Contingent Case, And Whether The Fee Is Fixed
Or Contingent

These factors deal primarily with the expectation of Class Counsel at the outset of the
case when measuring the risks involved and deciding whether to accept it. They seek to reward
the attorney for accepting the risk and achieving successful results.'® “Courts have consistently
recognized that the risk of receiving little or no recovery is a major factor in considering an
award of attorneys’ fees.” Schwartz, 2005 WL 3148350, at *31.

Class Counsel accepted this case on a completely contingent basis. If the case failed,
they would get nothing. Moreover, Plaintiffs’ counsel have advanced all of the costs and
expenses of the case — more than $2.1 million. See Joint Decl. | 7, 30. In short, until the Bayer
settlement, everything Plaintiffs’ counsel invested in this case was at risk.

It is widely recognized that “[t]he most common contingent fee is one third of the
recovery. Forty percent fee contracts are common for complex and difficult litigation. . . .”
Flournoy v. Honeywell Int’l, Inc., No. Civ. A. 205-184, 2007 WL 1087279, at *2 (5.D. Ga. Apr.
6, 2007").11 Notably, Class Counsel’s fee request is no more than (or for some cases, less than)

what is typically agreed to by clients and attorneys.

10 See Johnson, 488 F.2d at 718; Millsap v. McDonnell Douglas Corp., No. 94-633, 2003
WL 21277124, at *12 (N.D. Okla. May 28, 2003) (approving “an award that compensates
attorneys for the risk taken™ because such an award “provides firms with the incentive to
undertake the substantial commitment required in complex, class-action litigation on behalf of
plaintiffs who could not otherwise finance litigation of their claims”).

" See also In re Remeron Direct Purchaser Antitrust Litig., No. Civ. 03-0085, 2005 WL
3008808, at *16 (D.N.J. Nov. 9, 2005) (“Attorneys regularly contract for contingent fees
between 30% and 40% with their clients in non-class, commercial litigation.”); In re Tkon Office

- 14 -
















































































































































































































































































































































